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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: In these consolidated cases, respondent
determ ned the follow ng deficiencies in, additions to, and an

accuracy-rel ated penalty on petitioners’ 1994 Federal incone tax:



Accur acy- Rel at ed

Additions to Tax Penal ty

Petitioner Defi ci ency Sec. 6651(a) Sec. 6654 Sec. 6652
R Paul Kropp $36, 135 $8, 797. 50 $1, 848. 30 —

Lorna B. Kropp 9, 596 —- —- $1, 919

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions,! we nust decide: (1) Whether $81, 000
w thdrawn froma joint checking account (joint account) by one of
the petitioners is considered taxable conpensation for services
rendered or a nontaxable gift, (2) whether petitioners are |liable
for self-enploynent tax on account of the $81, 000 wi thdrawal, and
(3) whether the additions to tax and accuracy-rel ated penalty
apply.

FI NDI NGS OF FACT

The stipulation of facts, the second stipulation of facts,

and the attached exhibits are incorporated herein by reference.

At the tinme R Paul Kropp (hereinafter Paul) and Lorna B. Kropp

! The parties stipulate that during 1994, R Paul Kropp
(hereinafter Paul) received the follow ng incone: Capital gains
of $1,369, dividends of $1,646, interest of $214, and rent of
$12,000. The parties also stipulate that during 1994, Lorna B
Kropp (hereinafter Lorna), Paul’s w fe, earned wages of $12,549.
Respondent argues that pursuant to applicable community property
| aws, Paul and Lorna nust each report one-half of the couple’s
conbi ned i ncone. Petitioners do not contest respondent’s
position. W therefore find that petitioners concede this issue.
See Petzoldt v. Conm ssioner, 92 T.C. 661, 683 (1989).
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(hereinafter Lorna) filed their petitions, they resided in
Spokane, Washi ngt on.

In 1981, Paul, a graduate of Wsleyan University and Yal e
University, worked for the New Engl and Nonprofit Housing
Devel opnment Corp. In August 1981, Paul, along with Lorna and
their children, noved to Spokane, Washington, to aid his father
i n devel opi ng several real estate properties and in handling his
father’s financial matters. Paul performed those services from
1981 until his father’s death in 1983.2 In 1984, Paul hel ped
settle his father’s estate. From 1981 to 1984, on account of the
services perfornmed for his father and the settling of his
father’s estate, Paul w thdrew funds froma joint account bearing
his name and the nanmes of his father, his nother (Doris Kropp),
and Lorna. Paul treated the withdrawn funds as inconme on his tax
returns for those years. Paul and Lorna used the w thdrawn funds
for their household s living and nedi cal expenses.

After the estate was settled, Doris Kropp owned several
tracts of undevel oped |land, two health/sports facilities, a
condom ni um and a brokerage account consisting nostly of
muni ci pal bonds. Paul and his sister, Karen Harte (Ms. Harte),
each received $600,000 fromtheir father’s estate.

Soon after the death of her husband, Doris Kropp encountered

mental health problens and currently resides in a nursing hone.

2 Paul’'s father died in an autonobil e accident.
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Despite her intensifying illness, in 1984, Doris Kropp organized
a corporation to hold certain tracts of the undevel oped | and and
gave stock in that corporation (corporate stock) equally to Pau
and Ms. Harte and their imedi ate famli es.

In 1985 and 1986, Paul rendered sone services to Doris Kropp
with regard to her financial affairs. 1In 1986, Paul arranged the
sale of one of the tracts of undevel oped | and, but the buyer
deci ded not to purchase the property. 1In 1991, Doris Kropp sold
that remai ning tract of undevel oped | and. Paul was not involved
in the sale of that property. |Instead, Ms. Harte s husband net
wth a real estate agent and the buyer for Doris Kropp. Around
this time, Doris Kropp also sold one of the health/sports
facilities to Paul and the other to Ms. Harte. 1In 1994, Pau
wor ked extensively, on a volunteer basis, with children. He
managed two soccer teans and chaired the Spokane Juni or Soccer
Comm ttee.

From 1985 to 1994, Paul continued to withdraw funds fromthe
joint account, including $81,000 in 1994. Paul and Lorna
continued to use the withdrawn funds for their household s |iving
and nedi cal expenses and in addition used the withdrawn funds for
the education of their children at a private school. It is
uncl ear fromthe record how Paul treated the w thdrawn funds on
his 1985 through 1993 tax returns or whether he filed tax returns

at all for those years. Paul did not file a tax return for



1994, 3

From 1981 to 1994, except for the gift of the corporate
stock, Ms. Harte received annual gifts fromDoris Kropp not
exceedi ng $1, 000.

In the early 1980's, the Hel ena, Montana, office of the
accounting firmof Galusha, H ggins & Galusha (Gl usha)
summari zed Doris Kropp’s business transactions (bookkeeping) and
prepared her tax returns. Sonetinme after the death of Paul’s
fat her (post-1983), Thonas J. Shea (M. Shea) of Galusha’s
Bozeman, Montana, office (Galusha’ s Bozeman office) becane
responsible for Doris Kropp’s bookkeepi ng and tax returns.
Shortly after assum ng the bookkeeping responsibilities,
Gal usha’ s Bozeman office transferred the bookkeeping
responsibilities to another service provider (bookkeeping service
provider). During the tinme M. Shea was responsible for Doris
Kropp’ s bookkeeping, M. Shea had limted contact with Paul.
They never discussed the tax treatnent of any particular item
Thereafter, M. Shea did not have any further contact with Paul.

M. Shea had no personal know edge of the services Paul may
have performed for Doris Kropp. Frominformation provided by the
Hel ena, Montana, office of Galusha, M. Shea understood Paul’s

services to Doris Kropp to include managi ng her rental

3 For 1994, Lorna filed a tax return designated “Married
filing separate”.
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properties, |land, and brokerage account. Based upon that
under st andi ng and the issuance of Fornms 1099-M SC, M scel | aneous
| ncone, by the bookkeeping service provider, M. Shea deducted
the wi thdrawn funds on Doris Kropp’s tax returns, including her
1994 tax return. Beginning with when M. Shea first prepared a
tax return for Doris Kropp through the filing of her 1994 tax
return, M. Shea has never been directed to treat the w t hdrawn
funds differently.

In 1996, Ms. Harte obtained a power of attorney fromDoris
Kropp. By 1997, M. Shea referred only to Ms. Harte and her
husband with regard to Doris Kropp’s financial affairs.

In separate notices of deficiency for 1994, respondent
determ ned, anong other itens, that the $81, 000 was nonenpl oyee
conpensation and included the $81,000 in Paul’s and Lorna’s
i ncorne. *

OPI NI ON

Taxability of the $81, 000 Wt hdrawal

G oss i ncone enconpasses “all incone from whatever source
derived, including * * * Conpensation for services”. Sec. 61(a).
The val ue of property acquired by gift, however, is not included

in gross incone. See sec. 102(a). In Conm ssioner V.

4 Respondent included the entire $81,000 in Paul’s incone.
Respondent al so i ncluded one-half of the $81,000 in Lorna’'s
i ncone. Pursuant to applicable comunity property |aws, Paul and
Lorna nust each report one-half of any anount established by the
Court as nonenpl oyee conpensati on.



- 7 -

Duberstein, 363 U S. 278, 285 (1960), the Suprene Court stated
that a gift arises out of a transfer resulting froma “*detached
and disinterested generosity,” * * * ‘out of affection, respect,
admration, charity or like inpulses.”” (Ctations omtted.) W
performa factual analysis in determ ning whether a transfer is
to be considered a gift, looking primarily at the intent of the
transferor. See id.

Petitioners contend that the $81, 000 withdrawn fromthe
joint account constituted a nontaxable gift. Respondent contends
that the $81, 000 constituted conpensation for services rendered
by Paul to Doris Kropp.

Doris Kropp did not testify at trial. 1In support of their
argunent, Paul and Lorna testified that during 1994, Paul did not
render any services to Doris Kropp. Respondent presented two
W tnesses, M. Shea and Ms. Harte, in support of his position.

Al though it is without question that Paul perforned services
for his father and his father’'s estate from 1981 to 1984 and t hat
he continued to performsonme mnor services for Doris Kropp in
the years immedi ately followi ng her husband’s death, the record
does not support respondent’s contention that Paul continued to
performservices for Doris Kropp as late as 1994, the taxable
year at issue.

M. Shea did not have any personal know edge of the services

Paul may have perforned for Doris Kropp in 1994. M. Shea
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expl ained that relying on previous practice and the issuance of
Forms 1099-M SC, M scel | aneous Incone, to Paul by the bookkeeping
service provider, he deducted the $81,000 on Doris Kropp’s 1994
tax return. Ms. Harte testified that she considered the $81, 000
to be Paul’s wages al though she had no personal know edge of any
services actually perfornmed by Paul in 1994.

As a trier of fact, it is our duty to listen to the
testi nony, observe the denmeanor of the w tnesses, weigh the

evi dence, and determ ne what we believe. See Christensen v.

Comm ssi oner, 786 F.2d 1382, 1383-1384 (9th Cr. 1986), affg. in

part and remandi ng on another issue T.C. Meno. 1984-197; Nell v.

Conmi ssioner, T.C. Meno. 1986-246. At trial, we had the

opportunity to evaluate Paul’s and Lorna's veracity and to
observe their deneanor. W found Paul and Lorna to be credible

W t nesses and accept their testinony that Paul did not perform
any services for Doris Kropp in 1994. W believe that after her
husband’ s death, Doris Kropp continued to provide for Paul and
his imediate famly out of |love and affection for them W

t herefore conclude that the $81, 000 wi thdrawal was not on account
of services rendered by Paul to Doris Kropp but was instead a
gift. Accordingly, we hold that Paul and Lorna are not |iable
for the deficiencies (including self-enploynent taxes) determ ned

by respondent with regard to the $81, 000 withdrawal .
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I[l. Additions to Tax and Accuracy-Rel ated Penalty

Because we have concluded that the $81, 000 did not
constitute taxable conpensation and the parties have nade vari ous
concessions, they will have to determne in their Rule 155
conput ati ons whet her Paul or Lorna has an underpaynent of tax so
that the additions to tax pursuant to sections 6651(a)(1l) and
6654 still apply to Paul and the accuracy-rel ated penalty
pursuant to section 6662 still applies to Lorna.

For purposes of the section 6651(a)(1l) addition to tax
cal cul ation, Paul does not argue that the “reasonabl e cause and
not due to willful neglect” exception applies, and we concl ude
that the exception does not apply in the instant case. Wth
regard to the section 6654 addition to tax, Paul argues on brief
that the exception listed in section 6654(e)(1) applies. The
section 6654(e) (1) exception is conputational, and we | eave it
for the parties to conpute.

As for the section 6662 accuracy-rel ated penalty, Lorna
argues that she acted in good faith and that she did not engage
in negligence or disregard of rules or regulations. Because
Lorna has failed to present any evidence with regard to the
under paynment (if any) associated with the itens of incone
conceded, we conclude that the section 6664(c) (1) exception (for
reasonabl e cause and good faith) does not apply.

To the extent not herein discussed, we have consi dered the
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parties’ other argunents and found themto be irrelevant or
w thout nerit.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




